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To Greenough and Pettus, Johnson offers two
responses. As an initial matter, he argues that those
decisions aren’t binding here because neither “discusses
incentive awards to class representatives, as both pre-
date Rule 23 by decades.” Br. of Appellee Johnson at 47.
Two problems. First, Johnson fails to engage with the
logic of Greenough, which, while not directed to class
representatives per se, involved an analogous litigation
actor—iLe., a “creditor seeking his rights in a judicial
proceeding” on behalf of both himself and other similarly
situated bondholders. 105 U.S. at 538. Second, Johnson’s
argument implies that Rule 23 has something to say about
incentive awards, and thus has some bearing on the
continuing vitality of Greenough and Pettus. But it
doesn’t—and so it doesn’t: “Rule 23 does not currently
make, and has never made, any reference to incentive
awards, service awards, or case contribution awards.”
Rubenstein, supra, § 17:4.19 The fact that Rule 23 post-
dates Greenough and Pettus, therefore, is irrelevant.

10 For example, Rule 23(h) states, in relevant part, that
“[iln a certified class action, the court may award
reasonable attorney’s fees and nontaxable costs that are
authorized by law or by the parties’ agreement.” One
could argue that this suggests that, by implication, that
items other than “attorney’s fees and nontaxable costs”
can’t be awarded. Cf Fla. Right to Life, Inc. v. Lamar, 273
F.3d 1318, 1327 (11th Cir. 2001) (explaining that under
“the interpretive canon of expressio unius est exclusio
alterius . . . the expression of one thing implies the
exclusion of another” (quotation omitted)).
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responsibilities”—most  notably, to “examine the
settlement in light of the objections raised and set forth
on the record a reasoned response to the objections
including findings of fact and conclusions of law necessary
to support the response.” Cotton v. Hinton, 559 F'.2d 1326,
1331 (5th Cir. 1977); see also Home Depot, 931 F.3d at
1089 (explaining that “[t]he level of specificity required by
district courts is proportional to the specificity of the fee
opponent’s objections”).

Here, the district court gave no “reasoned
response” whatsoever to Dickenson’s objections in its
final order, instead stating simply that “[t]he objection of
Jenna Dickenson1s OVERRULED.” True, at the fairness
hearing, the district court summarized Dickenson’s
objections and stated that it had “carefully considered”
them, but it proceeded to dismiss them without further
explanation. Nothing else in the record gives any
indication that the district court meaningfully considered
or responded to Dickenson’s objections. Because the
district court didn’t “set forth on the record a reasoned
response to [Dickenson’s] objections” and provide
“findings of fact and conclusions of law necessary to
support [its] response,” we conclude that a remand is
necessary so that the district court can do so. Cotton, 559
F.2d at 1331.

3

Third, the district court’s approval of the
settlement. Before approving a class-action settlement, a
district court must “determine that it [is] fair, adequate,
reasonable, and not the product of collusion.” Leverso, 18
F.3d at 1530. In so doing, “[a] threshold requirement is
that the trial judge undertake an analysis of the facts and
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the law relevant to the proposed compromise.” Cotton,
559 F.2d at 1330. “A ‘mere boiler-plate approval phrased
in appropriate language but unsupported by evaluation of
the facts or analysis of the law’ will not suffice.” /d.
(quoting Protective Comm. v. Anderson, 390 U.S. 414, 434
(1968)). We have also recognized that a district court must
“support [its] conclusions by memorandum opinion or
otherwise in the record” because appellate courts “must
have a basis for judging the exercise of the trial judge’s
diseretion.” Id.; see also Holmes v. Cont] Can Co., 706
F.2d 1144, 1147 (11th Cir. 1983) (“Appellate courts ‘must
have a basis for judging the exercise of the district judge’s
discretion.” (quoting Cotton, 559 F.2d at 1330)).

The district court’s final order approving the
settlement agreement falls far short of what our
precedents require. There, the court recited the factors
that we identified in Leverso v. SouthTrust Bank of
Alabama, 18 F.3d 1527 (11th Cir. 1994), and then, without
any accompanying analysis, conclusorily asserted that the
settlement “is in all respects fundamentally fair,
reasonable, adequate, and in the best interest of the class

members, when considering” the factors “in their
totality.” Dist. Ct. Order at 4.15

15 The district court’s order preliminarily approving the
settlement provided no additional analysis and, in fact,
recited the same conclusory statement. Nor does the
fairness-hearing transcript enlighten us as to the district
court’s reasoning. There, the court simply recounted the
case’s procedural history and summarized the settlement
and Dickenson’s objections to it, heard argument from the
parties, concluded that it had “carefully considered all of
the submissions before the Court,” and announced that it
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While there may be cases in which we can look past
the district court’s lack of reasoning to conduct our own
review, see, e.g., Friends of the Everglades v. S. Fla.
Water Mgmt. Dist., 678 F.3d 1199, 1201 (11th Cir. 2012),
this 1sn’t one of them. From the record before us, we can’t
tell whether the district court abused its discretion.
“[W]ere we at this juncture to affirm the approval of the
settlement[], we would not be reviewing the district
court’s exercise of discretion but, rather, exercising our
own discretion on the basis of the record before us.” In re
Corrugated Contamer Antitrust Litig., 643 F.2d 195, 218
(5th Cir. 1981). We must therefore remand to the district
court for a fuller explanation. See 1d. at 206-07 (stating
that “we are, under these circumstances, compelled to
remand to the district court for findings of fact sufficient
for us to determine whether its approval of the
settlements was a proper exercise of discretion”)16

% %k %

was “going to enter the proposed final order and
judgment that has been proposed by the Plaintiff and
Defense.”

16 Even if we were to conclude that the record was
sufficient for us to review the district court’s approval of
the settlement, we would still be obliged to remand.
Federal Rule of Civil Procedure 23(e)(2)(C) requires
district courts to consider “the terms of any proposed
award of attorney’s fees” in determining whether “the
relief provided for the class is adequate.” Accordingly, it
seems to us that the district court will in any event have
to re-do its adequacy-of-the-settlement analysis after it
explains its attorneys’-fees decision.



69a

As with the district court’s approval of Johnson’s
incentive award, it is no answer to say, “That’s just how
it’s done.” The law is what the law is, and the law requires
more than a rubber-stamp signoff. We must conclude,
therefore, that the district court failed to adequately
explain its award of attorneys’ fees, its denial of
Dickenson’s objections, or its approval of the settlement.
Accordingly, we vacate the district court’s order and
remand so that the court can make the required on-the-
record findings and conclusions.

III

In sum, we hold that the district court violated
Rule 23(h) by setting the deadline for class members to
object to the settlement—including its attorneys’-fees
provisions—before the due date for class counsel’s fee
petition, but we conclude that, on the record here, that
error was harmless. We reverse the district court’s
approval of Johnson’s $6,000 incentive award, as it is
prohibited by the Supreme Court’s decisions in
Greenough and Pettus. Finally, we conclude that we must
remand the case so that the district court can adequately
explain its fee award to class counsel, its denial of
Dickenson’s objections, and its approval of the settlement.

REVERSED IN PART, VACATED IN PART,
AND REMANDED



